
ONLINE DEFAMATION LAW: THE FUTURE REQUIRES
MORE

ShanAlavi*

DEFINING THE INTERNET

How we define the internet as a medium for communication is
continuously changing and this ambiguity has impacted how online
defamation cases are decided inCanada. InBahlieda v. Santa,1 in the
Ontario Superior Court decision, experts attempted to define the
internet and whether comments posted online constituted broad-
casting. Experts agreed on the nature of the internet, although there
were some notable issues. The plaintiff’s expert, Dr. Sunny Handa
explained that posting on the internet does not constitute broad-
casting as it is using “pull” technology in his expert report.
Specifically, the user “pulls” the technology into his computer
when he downloads a file, message, entertainment, or data.2 Pull
technology is typical of internet function, while a broadcast is
traditionally considered a push technology where the audience
simply wait for content without much control over what is
broadcast. He also conceded that certain actions on the internet
may constitute push technology.3 He goes on to highlight that
internet broadcasting is inherently interactive and that traditional
broadcasting is not.4 Another expert, the defendant’s expert Ron
Reisenbach, characterized the distinction between conventional
broadcasting and the internet by clarifying that in the traditional
broadcast model, the flow of information is unidirectional; Radio
and television empower a few thousand individuals to produce and
disseminate content that is viewed by millions of consumers.5 Dr.
Handa further contends that the internet is more like information
published in a newspaper. A broadcast is of a transient nature
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1. (2003), 26 C.P.R. (4th) 233, 16 C.C.L.T. (3d) 108, 64 O.R. (3d) 599 (Ont.
S.C.J.), reversed (2003), 233 D.L.R. (4th) 382, 28 C.P.R. (4th) 499, 3 C.C.L.I.
(4th) 159 (Ont. C.A.) (Bahlieda).

2. Supra, at para. 36.
3. Supra, at para. 37.
4. Supra, at para. 39.
5. Supra, at para. 41.
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whereas information contained in awebsite is retrievable at all times.
Dr. Handa concluded that broadcasting does not include new
technologies and had Parliament wanted to enlarge the scope of the
Act they would have done so.6 Bahlieda was a motions decision
which required a full trial to delve into the issues, namely what
constitutes a broadcast. It should be noted that Dr. Handa is a legal
expert, while Dr. Reisenbach is an engineer and comes from a
technical background.TheOntarioCourt ofAppeal decision further
affirmed that the internet does constitute a broadcast; however, the
Appeal Court further emphasizes that due to the conflicting expert
reports regarding the nature of the internet, including whether the
word dissemination can properly apply to information distributed
on the internet, that these issues should be decided at trial and not on
summary applications.7

Bahlieda demonstrates that the internet is a dynamic and complex
mediumnot easily definedby traditional definitionof abroadcast. In
certain situations it can be a broadcast; in others it could be outside
the scope of broadcast as defined in the Act.8 A lack of a clear
definition of the internet has led to a general trend towards large
damage awards in online defamation cases. In Rutman v.
Rabinowitz,9 the Ontario Superior Court awarded $200,000 in
general damages, $200,000 in aggravated damages, and $300,000 in
punitive damages in relation to the court’s finding that the plaintiff
was subjected to an elaborate internet defamation campaign. The
appeal court reiterated and reaffirmed the reasoning established in
Barrick Gold, that:

Communication via the Internet is instantaneous, seamless, inter-
active, blunt, borderless and far-reaching. It is also impersonal and the
anonymous nature of such communications may itself create a greater
risk that the defamatory remarks are believed.

As stated by Matthew Sammon, a partner with Lenczner Slaght
Royce Smith Griffin LLP, “The whole issue with internet
defamation is you don’t know often the scope of the dissemination
of that communication”.10 In Barrick Gold,11 damages were
awarded for injury to a corporation’s business reputation and no

6. Supra, at paras. 43-45.
7. Bahlieda, supra, footnote 1, at para. 6.
8. Libel and Slander Act, R.S.O. 1990, c. L.12.
9. 2016 ONSC 5864, 274 A.C.W.S. (3d) 893, 2016 CarswellOnt 19269 (Ont.

S.C.J.), affirmed 2018 ONCA 80, 420 D.L.R. (4th) 310, 44 C.C.L.T. (4th)
180 (Ont. C.A.), additional reasons 2018 ONCA 279, 290 A.C.W.S. (3d) 44,
2018 CarswellOnt 4195 .

10. Alex Robinson, “OCA upholds $700,000 award in internet defamation
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proof of actual pecuniary loss was required. The crux of the Barrick
Gold decision is that it was impossible to determine damages in
certain situations, such as in internet postings. Barrick Gold was a
global organization with a well-established and widespread
reputation. Typically, a large damage award would be available in
that context. However, it would be foolhardy to award damages in
every case of online defamation. Unfortunately, in cases where a
plaintiff’s reputational harm cannot be easily discerned, where there
is evidence to indicate a maximum number of visits to the website/
posting, it is possible to discern the level of damages by reviewing
website traffic analytics. Therefore, any judicial reasoning regarding
the amount of damages awarded for online defamation matters
should incorporate quantifiable details on site traffic and in some
circumstances, someanalysis ofwhether therewas actual harm to the
plaintiff be examined. This can be difficult as current Canadian law
presumes egregious reputational harm and wide dissemination of a
defamatory statement simply because the alleged defamatory
statement was made over the internet. This assumption is likely
rooted in a misunderstanding of how the internet functions in
differing factual scenarios. As summarized by Robert Danay:

These practical difficulties emerged out of a fundamental flaw that lies
at the very heart of the libel-slander dichotomy. In short, it was never
reasonable to attach so much legal significance to the medium through
with [sic] a particular communication was transmitted. This approach
spawned an analytical paradigm that has perpetually distracted judges
away from looking at the true context in which particular words were
communicated in order to discern what effect they likely had on the
plaintiff’s reputation and dignity, and whether such an effect was legally
justifiable under the circumstances. Instead, this approach has directed
courts to classify and compare media based on necessarily vague
generalizations about the theoretical danger to reputation that they posed
or were assumed to pose. This analytical methodology necessarily
reduced the rich and diverse media of communication into absurd and
cartoonish caricatures.12

case”: www.lawtimesnews.com/author/alex-robinson/oca-upholds-700000-
award-in-internet-defamation-case-15346.

11. Barrick Gold Corp. v. Lopehandia (2004), 239 D.L.R. (4th) 577, 31 C.P.R.
(4th) 401, 23 C.C.L.T. (3d) 273 (Ont. C.A.) (Barrick Gold).

12. Robert Danay, “The Medium Is Not the Message: Reconciling Reputation
and Free Expression in Cases of Internet Defamation” (2010), 56 McGill L.J.
1.

2018] Online Defamation Law 65



DISCERNING THE LEVEL OF DAMAGES IN ONLINE
DEFAMATION MATTERS

Hypothetical

For example, consider the following hypothetical to demonstrate
that statements conveyed over the internet are not always widely
viewable by the public.

ABC Auto Retail Outlet (ABC), a local business in the town of
Andoria, Ontario, came to an agreement with a website developer
(Developer) to create a website to advertise their business. The
Developer and ABC have a disagreement regarding pricing. The site is
left incomplete and un-launched (not listed publicly on a search engine).
Both parties’ relationship deteriorates further after a verbal altercation.
The developer makes a defamatory statement on the website which the
developer was contracted to create for ABC. ABC demands removal of
the message. The message was up for one day until removed by the
developer. Web analytics indicate there were 200 visits, only 150 unique
visitors, and 30 visitors from Norway. The other two visitors were from
the same town in Ontario. There were no shares of this page in the past
day, and no robot traffic. Average business per client at ABC is $450 per
customer. ABC is arguing that it has lost business and that the true extent
of the loss is incalculable. How do you respond assuming that the test for
defamation has been met and only the issue at play is the quantum of
damages?

Determining Damages

. How many visits were there to the website? Were they unique?
Where are they based? 200 Visitors, 150 unique visitors, 120
local visitors, 30 global visitors.

. Is ABC’s business a local business or an international one? Is
there any potential in sales in Norway in the near future?
Local. No.

. How long was the message visible for? Were there any shares
to third parties utilizing social media? No

. What is the average potential cost to ABC for each customer
lost due the defamation? $450

. What is the sales conversion rate for a particular industry? 1%
to 3% for Retail.

. Were any of the users automatic web-crawlers/robots? No
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. Is the website live? Namely is it reachable by (1) typing in the
domain name, or (2) through a search engine? Not live through
a search engine, but reachable through domain name.

. Presumably not locatable by search engine.

Retrieved from “Average Conversion Rate by Industry 2012”.13

ANALYSIS

Assuming an industry standard conversion rate for this industry
to be 1% to 3%, there would be 200 total visitors, of which only 150
were unique visitors. This implies multiple visits by the same
individuals. Only 120 of these total visits were a potential local
customer. Before the conversion rate, this would give the ceiling of
damages awardable at 120 x $450of average sales: a loss of $54,000 in
potential sales.

Using the industry standard conversion rates of 1% to 3%, the
number of individuals who would see this posting and purchase
ABC’s services are between 1.2 and 3.6; essentially between one and
four potentially lost customers. Thereby pegging the actual level of
damages between the area of $450 (1x$450) and $1,800 (4x$450).

Thismethodologyhas clear advantages. It allows the court to gain
an appreciation of the general scope of damages and gives a
quantifiablemeasure of the extent of reputational damages. Clearly,
there are practical methods for determining an appropriate level of
damages in some situations. The absolute presumption of
reputational harm and the presumption that it will lead to
substantial damages awards in online defamation cases merits a
renewed discussion after the recent decision in Rutman.

The Canadian Context

While the internet is relatively new, themodeof analysis employed
by the Canadian courts is not. It is a by-product of an analytical
paradigm that has seamlessly woven itself into the very fabric of
defamation lawover several centuries.14 It is stated inHill15 that for a
statement to be defamatory: (i) the words written by the appellant
must be defamatory; (ii) the defamatory words must be published;
and (iii) the respondent was the person defamed by those words.

13. Bryan Eisenberg, “Average Conversion Rate by Industry 2012”, at
www.bryaneisenberg.com/average-conversion-rate-by-industry-2012.

14. Ibid.
15. Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130, 126 D.L.R.

(4th) 129, 25 C.C.L.T. (2d) 89 (S.C.C.) at paras. 1-5.
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Canadian rulings have relied on broad generalizations about
internet technology, repeatedly equating it with traditional
broadcast media or established definitions of publishing and libel.
This has led the courts to hold that when defamatory words are
transmitted using the internet, this will remove the defence of
qualified privilege and, due to the pervasive and instantaneous
nature of the internet, result in higher awards of damages.Worse yet,
damages are presumed once the test for defamation is satisfied.16 An
advantage of the American method of dealing with online
defamation is that it includes an ability to evaluate the intent of
the accused and gauge the ties between facts and opinion.17

Canadian rulings have been more rigid and plaintiff-friendly, with
defamation being considered a strict liability offence where the
defamed individuals need only prove the act of defamation. Canada
rejected the actual malice standard in Hill and thus Canada took a
different path towards dealing with defamation cases, one that may
carry unintended complications in online defamation cases.18

The American Context

Section 230 of the Communications Decency Act of 1996 is an
important piece of internet legislation in the United States. Section
230(c)(1) provides immunity from liability for providers and users of
an “interactive computer service”whopublish informationprovided
by others.Civix defines the internet as “a system of linked computer
networks, worldwide in scope, that is typically associated with using
TCP/IP as a standardprotocol”,19 a definition closely in linewith the
Canadian definition. Further, in A.C.L.U. v. Reno, [please provide
cite] the court indicated that the internet was legally unique as
compared to the major regulated media that had gone before. After
discussing a numberof significant decisions that dealtwith aspects of
telephone, radio, and television that justified the regulation of those
media, the court decided that those cases provided no basis for
qualifying the level of First Amendment scrutiny that should be
applied to the internet. The court did not want content regulation
that interfered with the potential of the internet based on the First
Amendment.20

16. Supra, footnote 5.
17. Ibid.
18. Supra, footnote 6.
19. Civix-DDI, LLC v. Hotels.Com, LP, 2010 Markman 4386475, (2010) at para.

1 (Civix).
20. Jonathon T. Feasby, “Who was that, masked man? Online defamation,
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American Test for Defamation

The New York21 case established the actual malice standard in
defamation cases. “Actual malice” was defined as “knowledge that
the information was false” or that it was published “with reckless
disregard of whether it was false or not”. Specifically, the elements
needed to establish defamation in the United States are:

(1) a publication to one other than the person defamed,
(2) a false statement of fact; that is understood as

(a) being of and concerning the plaintiff; and
(b) tending to harm the reputation of plaintiff.

Also, if the plaintiff is a public figure, heor shemust alsoprove actual
malice.22 As a result of theHill case, the actual malice standard was
not adopted in Canada. Consequently, this ruling appears to grant
greater freedomof expression thanCanada’sCharter by establishing
a higher standard to establish defamation cases. Freedom of
expression is limited by s. 1 in Canada, a fundamental difference
from theUnited States’ First Amendment. InCanada, defamation is
a strict liability tort in which a plaintiff who wishes to proceed in a
libel action need only show that a statement adversely affects his or
her reputation and that that statement was published to a third
person.23Beyond this point, it is up to thedefendant to choose froma
limited list of defences, while the falsity of the statement and the
damages to the plaintiff are presumed.24

DAMAGES

In Canada, particularly Ontario courts, damages for defamatory
internet postings are presumed once defamation has been
established. As was stated in Hill, it has long been held that
general damages for defamation are “at large” – meaning they are a
matter peculiarly within the discretion of the court.25 This has the
effect of creating a dangerous slippery slope in which even very
minor actions for defamation can result in large and unreasonable

freedom of expression, and the right to speak anonymously”: Canadian
Journal of Law and Technology, Vol. 1 No. 1.

21. New York Times Co. v. Sullivan, 376 U.S. 254 (1964), at paras. 280-283.
22. Aaron Larson, What Are Defamation, Libel and Slander? at www.exper-

tlaw.com/library/personal_injury/defamation.html.
23. Litigation and Dispute Resolution in Canada: Defamation, Online: Blake,

Cassels & Graydon LLP www.blakes.com/dbic/guide/dispute/html/defama-
tion.html.

24. Ibid.
25. Supra footnote 9 at 164.
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damage awards tied to no quantifiable methodology. A recent
decision by the British Columbia Supreme Court, where a lawyer
brought a lawsuit against an alleged defamer for writing an
unfavorable review of said lawyer’s handling of their case. Justice
Catherine stated that “businesses with Google Plus profiles and the
like are inviting comments from customers and that ‘surely’ no one
can expect to receive all favourable report”. One dollar was awarded
to the plaintiff, Kyla Lee, a lawyer at Acueman Law, in part because
the plaintiff did not offer evidence to demonstrate the extent of the
decline in business or explain how the estimated lost revenue was
calculated.26 The reasoning in this case suggests that despite the
presumption of harm in Canadian online defamation cases, some
justices see the necessity in having the plaintiff demonstrate a prima
facie case of reputational harm.

The American approach to online defamation flows from the
FirstAmendment. For example, if a blog posts defamatorymaterial,
the plaintiff would have to prove that malice was intended, usually
by linking a remark to a factual statement that could lead a reader to
conclude a falsehood. There is also confusion on whether actual
malice can be applied to private individuals and to what extent. In
Obsidian,27 a blogger was ruled to not be a legitimate journalist. The
reasoning asserted that bloggers without journalistic backgrounds
and training cannot be protected by rulings intended to protect
regularmedia.Canadian jurisdictions by contrast have not gone into
limiting bloggers specifically, but created an overarching defence of
responsible communicationwhich extends to those who post online,
including bloggers, based on criteria to protect public interests and
maintain and encourage discussion on matters important to public
interest. These are two different approaches with a similar goal:
allowing free speech while protecting an individual’s right to have
their reputation not be impugned unfairly; however, each
jurisdiction clearly favours one side of the spectrum over the other.

CONCLUSIONS

Current legal definitions of the internet are inadequate. The
internet is an ever-changing medium that requires a more factual
analysis best left to the trier of fact to determine on a case-by-case

26. Amy Smart, “Vancouver lawyer awarded $1 in lawsuit over negative online
review”, at https://www.theglobeandmail.com/canada/british-columbia/arti-
cle-vancouver-lawyer-awarded-1-in-lawsuit-over-negative-online-review.

27. Obsidian Finance Group, LLC v. Cox, 812 F.Supp.2d 1220 (D. Ore., 2011) at
para. 1.
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basis. The basis for the reasoning that online defamation damages
awards should bepresumedandbeparticularly egregiousmust be re-
evaluated. As the internet has developed, so have our tools to
monitor it and assess the quantum of damages. Also, as online
defamation cases grow more complex, it may become necessary to
assess the intent of the accused and introduce some version of an
actual malice standard in order to resolve these disputes and
maintain the balance between freedom of expression and reputa-
tional harm. Indeed, Canadian jurisprudence favours protecting the
reputation of the plaintiff over the rights to freedom of expression
conveyed by a statement made by a defendant. The United States
appears to favour the protection of the right to freedom of
expression and speech. Online defamation decisions in Canada
should require the plaintiff to prove a prima facie case of actual
harm. It is a low standard and one that the plaintiff should be able to
prove without relying heavily on the reasoning that damages are
presumed simply due to themedium of transmission being utilized is
the internet. In many cases, through the use of analytical tools,
damages in many internet cases can be assessed by determining how
widely disseminated a particular statement had been. Clearly, it is
time Canadian courts update their approach to online defamation
cases.
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